
1

182

JUDGE MILLER: Okay. well, tell them, tell them we,

2 we, we've -- we, we -- with, with, with his good health in

3 mind. It's probably easier to defend "affected" than it is

4 "wreaking havoc." Proceed, Ms. Woolf.

5 MS. WOOLF: Page 17, lines 10 through 12. I think

6 this is the same statement that was previously --

7

8

9

10

11

12

13

14

15

16

17

JUDGE MILLER: 17?

MS. WOOLF: The last paragraph, 10 through 12. I

think this is a reiteration of the same thing --

JUDGE MILLER: Yes.

MS. WOOLF: that was said earlier.

JUDGE MILLER: Same position, Mr. Waysdorf?

MR. WAYSDORF: Yes.

JUDGE MILLER: Then -- sustained.

MS. WOOLF: And then Appendix A to this exhibit -

JUDGE MILLER: Yes.

MS. WOOLF: I think relates to the testimony that

18 we've stricken relating to his testing on 18.

19 JUDGE MILLER: Let me ask you this question, Mr.

20 Waysdorf. When was this prepared, this Appendix?

21 MR. WAYSDORF: Just recently, within the prepara--

22 the course of the preparation of his testimony, Your Honor.

23 This was not prepared at the time. This is

, /-

24

25

JUDGE MILLER: Okay. This is not

MR. WAYSDORF: -- prepared by Mr. Carrabis.
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4

JUDGE MILLER: This is not a con-- this is not

MR. WAYSDORF: No .

JUDGE MILLER: -- a contemporaneous --

MR. WAYSDORF: No. This is something he prepared

183

5 over the last few weeks

6

7

8

9

JUDGE MILLER: Okay.

MR. WAYSDORF: -- to show what he did.

MS. WOOLF: That testimony has

JUDGE MILLER: Insofar -- yeah. Insofar as it

10 relates to testimony that has been stricken, this too is

11 stricken.

12 MR. WAYSDORF: Your, Your Honor, again, I would make

13 an offer of proof of this nature, the same offer of proof

14 whereby the underlying testimony was, was proffered.

15 JUDGE MILLER: All right. And that was rejected,

16 but you don't have the records. Anything further?

17

18 noon.

19

MS. WOOLF: No. I think I managed to end right at

JUDGE MILLER: All right. Exhibit 2 is received

20 subject to the rulings that I have made.

21 (Whereupon, the document marked

22 for identification as THe

23 Exhibit No. 2 was received into

24 evidence subject to the Judge's

25 rulings made hereto.)
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JUDGE MILLER: And we will break and we'll return at

2 five minutes after 1, by that clock.

3 (Whereupon, at approximately 12:00 p.m. the hearing

4 was in recess.)

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2

3

4

(1:05 p.m.)
JUDGE MILLER: Afternoon session, day two.

MS. WOOLF: Day one.

JUDGE MILLER: Day two. Day two of the Pac--

5 TMC/Pac Bell 208 proceeding. I -- over the lunch hour I made

6 arrangements for October 6, 7, and 8 in case it's needed.

7 So, with that I'll ask you if you have any prelimi-

8 nary matters. Mr. Waysdorf?

9

10

11

MR. WAYSDORF: No, Your Honor.

JUDGE MILLER: Ms. Woolf?

MS. WOOLF: No.

12 JUDGE MILLER: Next Exhibit, Mr. Waysdorf?

13 MR. WAYSDORF: Your Honor, I'd like identified for

14 the record TMC Exhibit 3. It consists of a 36-page statement

15 from Patrick A. Gaughan, Ph. D., entitled "An Analysis of the

16 Economic Losses of TMC Long Distance."

17 JUDGE MILLER: The document you've just described

18 was dated September 17, 1993?

19

20

MR. WAYSDORF: Correct.

JUDGE MILLER: The document you've just described

21 will be marked for identification as THe Exhibit No.3.

22 (Whereupon, the document

23 referred to as THe Exhibit No. 3

24 was marked for identification.)

25 MR. WAYSDORF: And I would now move for it's ad--
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evidence, Your Honor.

Pacific Bell objects to the introduction of this document into

ally, the whole document, right?

MR. CHURCHILL: Generally, the whole document.

JUDGE MILLER: Okay.

MR. CHURCHILL: But I'll start with that first, Your

Honor.

JUDGE MILLER: I know. That's always where to

MR. WAYSDORF: -- admission.

you're talking about gener-

at this point in time. Yes,

MR. WAYSDORF: Your Honor --

MR. CHURCHILL:

JUDGE MILLER: What

JUDGE MILLER: All right.

JUDGE MILLER: Ms. Woolf?

MS. WOOLF: Mr. Churchill will begin.

MR. CHURCHILL: Well, I'm going to carry the -

JUDGE MILLER: Mr. Churchill?

JUDGE MILLER: All right.

MR. CHURCHILL: And

start.

1

--- 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21 JUDGE MILLER: If you're successful there, you'll --

22 what?

23 MR. WAYSDORF: I ought to -- I don't mean to

24 interrupt, except that I do -- did want to mention that three

25 tables from that copy that were originally exchanged last week
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1 were substituted. Table 5, 7, and 8, pages 16, 20, and 24,

2 that were Fed Ex'd to --

3

4

JUDGE MILLER: This is a $30 correction?

MR. WAYSDORF: Well, I don't know if it raises to

5 that level, but we, we did provide a copy to Your Honor and

6 JUDGE MILLER: What do you mean it raises to that

7 level? I got a letter -- a letter in the mail and it says

8 we've, we've made some corrections on these exhibits and we,

9 we'd like to point out that there was a correction we had to

10 make on -- I think it was -- maybe it wasn't

MR. WAYSDORF: No, it was --

JUDGE MILLER: And it, and it, and it distinctly

11

12

13

14

JUDGE MILLER: It was

MR. WAYSDORF: It was.

huh?

15 mentioned $30.

16 MR. WAYSDORF: Oh. I'm sorry. Yes. I thought I

17 was being fined $30 like I was fined $20 this morning.

18 (Laughter. )

19 MR. WAYSDORF: No, it's a $30 -- this is the $30

20 mistake, yes.

21

22

23

JUDGE MILLER: Okay. That's the $30 -

MR. WAYSDORF: Yes.

JUDGE MILLER: -- mistake and that's what you're

24 referring to when you say --

..'-../'

25 MR. WAYSDORF: Correct, Your Honor.
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JUDGE MILLER: Okay. Proceed, Mr. Churchill.

MR. CHURCHILL: Thank you, Your Honor.

MR. WAYSDORF: I'm sorry --

MR. CHURCHILL: Your Honor, Pacific Bell objects to

the introduction of this entire document for the following

reasons. The analysis comes up with a value of losses for TMC

and that value is stated on page 25 and the amount of the

losses that's stated there is eleven million six hundred

eleven dollars -- six hundred eleven thousand one twenty-four.

JUDGE MILLER: I see that.

MR. CHURCHILL: Pacific Bell objects to the intro-

duction of this document to the extent that this expert wit

ness is opining that that represent losses that were caused by

poor service provided by Pacific Bell, and the basis of that

objection is, is that there's no reliable information for the

basis of that opinion that's been introduced in this case.

JUDGE MILLER: Well, let me, let me back up, Mr.

Churchill, and -- where does he say

MR. CHURCHILL: Well--

JUDGE MILLER: -- that this $11 million is the

direct product of some wrongful or negligent or careless acts

of Pac Bell?

MR. CHURCHILL: He doesn't say that, Your Honor, but

that's -- I'm assuming that that's the intent of the introduc

tion of this document, is to support -- he indicates at page 3
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1 that Mr. Bader alleges that during the critical equal access

2 period Pacific Bell provided inferior service to TMC and its

3 associated customers and he states that this service caused

4 him to lose many customers while failing to profit from a

5 reasonable share of the equal access conversions that were

6 taking place at that time in the long-distance communications

7 market. Then it continues to say that he did not conduct a

8 specific investigation of these and other allegations that had

9 been asserted by TMC. He's basing this, this whole opinion on

10 the assertions of Mr. Bader. Now, we, we've already taken a

11 look at Mr. Bader's assertions and you, and you've stricken

12 JUDGE MILLER: I'm not, I'm not so sure that he's

13 basing it on, on Mr. Bader's assertions, Mr. Churchill. Take

14 a look at the first paragraph. I'm not sure he's ba-- he'S

15 basing it on some facts provided to him by Mr. Helein and

16 Manley. To the extent he got facts, I don't think he got it

17 from Bader.

18

19

MR. CHURCHILL: But it indicates that --

JUDGE MILLER: I'm not -- I could be wrong. The

20 facts that are contained in this section have been provided by

21 Mr. Bader and his attorneys -- by Mr. Bader and his attorneys,

22 Mr. Helein and Mr. Manley. Now, maybe Mr. Bader provided some

23 of them. I don't know.

24 MR. WAYSDORF: But, Your Honor, that's just with

25 respect to the background section. His showing of damages is
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1 based on an econom-- econometric analysis of the lagging of

2 THe's lagging in growth rates over the critical period, and

3 those facts -- for those facts he's not relying on Mr. Bader

4 or Mr. Helein or Mr. Manley, but rather on the his research

5 and knowledge as an expert on the growth rates of similarly

6 situated companies and then an analysis of the actual growth

7 rates and progress of THC Long Distance over the same period.

8 JUDGE HILLER: All right. Go ahead, Mr. Churchill.

9 Finish your objection.

10 MR. CHURCHILL: Your Honor, I -- counsel is correct

11 in, in what Mr. Graham is doing in terms of coming up with $11

12 million. The objection goes to the no foundation to show

13 that, that number was caused by any wrongful acts of Pacific

14 Bell.

"'-""" 15

16

17

18

19

20

21

22

23

24

25

JUDGE MILLER: Or negligent acts.

MR. CHURCHILL: Or negligent acts.

JUDGE MILLER: Or whatever.

MR. CHURCHILL: Or the loss of customers -- the

evidence that's been introduced to date shows that three

customers cancelled service because of, of service, and that's

-- that is not reliable information that an expert can use to

come up with an opinion that a company lost $11 million

because it, it lost customers.

JUDGE MILLER: Well, let me ask you this question,

Mr. Churchill, since I have not read this exhibit. Is there
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MR. CHURCHILL: Yes. Those are the dates of the --

MR. CHURCHILL: No, Your Honor. None that I've seen

JUDGE MILLER: And you understand why I picked those

1987?

two particular dates?

MR. WAYSDORF: Gaughan?

MR. CHURCHILL: Gaughan.

JUDGE MILLER: -- Mr. Gaughan to tie these figures

to events that occurred on or around June 29, 1987, or May 13,

any attempt by -- was is it, Graham?

in this report.

JUDGE MILLER: When, when the -- there was problems

13 with the, with the tandem. And I'll --

1

-< 2

3

4

5

6

7

8

9

10

11

12

14 MR. CHURCHILL: Yes.

........... 15

16

17

18

19

20

21

22

23

24

25

JUDGE MILLER: -- just describe it that way without

going into any detail, because I won't go into details until I

know all the facts. All right. So, it's your position, then,

that in the long haul this isn't even relevant to this case?

MR. CHURCHILL: That's correct, Your Honor. There's

no -- there's, there's no facts supporting any causal connec-

tion of these numbers to the service that Pacific Bell provi-

ded.

JUDGE MILLER: And therefore it's not relevant under

either, either the justness and reasonableness of Pac Bell

rates or any alleged discrimination?
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MR. CHURCHILL: Discrimination. Correct. One of

the things that's totally lacking in this case so far is that

any customers cancelled service because of anything that

Pacific Bell did, and the only evidence we've had so far is

that there's three customers that allegedly cancelled because

of service. The rest of the testimony --

JUDGE MILLER: But when, when even the -- even

forgetting that -- and looking at what may be coming up, is

there any -- been any connection to tie it back to that?

MR. CHURCHILL: No, Your Honor.

JUDGE MILLER: All right. Mr. Waysdorf?

MR. WAYSDORF: Well, Your Honor, we're go-- going to

prove defective equipment. We're going to prove liability.

We're going to prove that s-- people did cancel. We're going

to prove that people complained in order to properly assess

the, the actual damage that THC experienced. We need to rely

on an expert of this type to establish the true damages rather

than the damages from customers that can be found who are

willing to testify. That does not represent the true damages

in this case. The true damages occur from what the effect of

Pac Bell's liability had on the business as a whole. And,

therefore, this study, which is limited to the, the, the

damages that were experienced by THC through deficient growth

rate, which we will prove through other means was caused by

defective equipment and discrimination, this is, this is what
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1 we're relying on this person for. It's a link. It's not the

2 complete case. This is a damages expert and he's not proving

3 liability. He is proving what damages THC experienced.

4 JUDGE MILLER: Somewhere along the line the man's

5 got to take these, these theories and he's -- he, he is -- it

6 is necessary for him, now not what you're going to prove later

7 on through other witnesses, it is necessary for him to go back

8 to these other witnesses or these events and tie in these

9 damages to these events in some fashion. Isn't that, isn't

10 that just plain logic, Mr. Waysdorf?

11 MR. WAYSDORF: Well, we, we're relying on, on other

12 witnesses to tie the damages into the liability and the dis-

13 crimination aspects.

14

15

16

17

18

JUDGE KILLER: No.

MR. WAYSDORF: The -- if the

JUDGE MILLER: Only if he

MR. WAYSDORF: This, this

JUDGE MILLER: -- if, if only he says hey, we've got

19 a -- I've been given some facts that shows that we were given

20 an admission by Duer and Wheatley that, that there was some

21 defective equipment used and that there was some -- these two

22 dates that there was -- and around those dates when there was

23 trouble with the switch, the tandem switch, and they tell me

24 that this is going to happen. And based on that, I think they

25 lost 60 customers and to the tune of $300,000. Now, the loss
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1 of those 60 customers was -- I'm going to assume that we would

2 have never lost them, although we were losing customers some

3 times, but we never lost them, and therefore I'm going to add

4 an extra $500,000 on. I mean, somewhere he has to establish a

5 connection back to what -- to the real world, Mr. Waysdorf.

6 And he hasn't done it, has he?

7 MR. WAYSDORF: Your Honor, he has established it

8 back to the real world by comparing the growth of this company

9 and the lack of growth of this company to other similarly

10 situated companies. The, the defects and the, the damages

11 caused by Pac Bell's discrimination in this case is not demon-

12 strated by what happened to three customers or 16 customers or

13 however many customers we can contact if we had to -- all the

14 manpower in the world. That grossly understates the damages

15 experienced. And that would be a fine theory for Pac Bell,

16 but that's not how we believe TMC's damages were established

17 here and I think that that i-- that, that would be -- to

18 reject this analysis would be taking the theory of the case

19 that is totally at odds with the actual damages experienced by

20 TMC. It's--

21

22

23

JUDGE MILLER: I'll -- let, let --

MR. WAYSDORF: expert.

JUDGE MILLER: let me ask you this question.

24 Let's go back again to page 2 of THC's Exhibit 1 where Mr.

25 Bader says in 1985 TMC had approximately 2,200 customers. In
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1 1990 he had 2,800 customers, and currently he has 3,300 cus

2 tomers. Did they use -- did he use that --

3 MR. WAYSDORF: That's not what, what this witness is

4 -- who is going to establish

5 JUDGE MILLER: No, but if you're going to talk about

6 growth, now there -- I mean --

7

8

9

10

MR. WAYSDORF: I've said the lack of

JUDGE MILLER: in the truth of

MR. WAYSDORF: the lack of --

JUDGE MILLER: what Mr. Bader said and I, and I

11 have no reason to disbelieve -- believe him at this juncture.

12

13

14

~. 15

16

17

18

19

20

21

22

23

24

25

MR. WAYSDORF: Your Honor, but that does not --

JUDGE MILLER: Wouldn't this, wouldn't this be the

kind of data you ought to use to measure what, what then did

actually grow?

MR. WAYSDORF: No, because it under-- grossly under-

states what the damages were, because that, that's -- the

problem is not that they didn't grow period, because obviously

there's, there's some growth there, but what the problem is,

this defective service led, led to a extreme net loss in what

they could have grown. And that's what damages are all about.

JUDGE MILLER: Well--

MR. WAYSDORF: Where they could have been. Cus--

JUDGE MILLER: Yeah.

MR. WAYSDORF: -- customers don't call up and order
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1 service if they hear that TMC is the, the lousy guy on the

2 block.

3 JUDGE MILLER: Well, let me, let me, let me state

4 that you may well have a -- an expert witness theory that,

5 that will convince the Review Board and ultimately the

6 Commission. You don't convince me and that exhibit's

7 rejected.

8 MR. WAYSDORF: Your Honor, I'd like to make an offer

9 of proof for this exhibit --

10

11

JUDGE MILLER: All right.

MR. WAYSDORF: which would show that based on

12 expert testimony of Patrick A. Gaughan, Ph. D., that TM-- that

13 Clark-Bader, d/b/a TMC Long Distance, had experienced damages

14 in the amount of eleven million six hundred eleven thousand

15 dollars one hundred and four -- excuse me -- six hundred

16 eleven thousand one hundred forty dollars.

17 JUDGE MILLER: All right. As, as, as set forth on

18 page 25 of this exhibit, correct?

19 MR. WAYSDORF: Correct, Your Honor.

20 JUDGE MILLER: All right. Your offer of proof is

21 stands in the record. It's rejected. Exhibit 3 is out en-

22 tirely.

23 (Whereupon, the document marked

24 for identification as TMC

25 Exhibit No.3 was rejected.)
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1

2

JUDGE MILLER: Next.

MR. WAYSDORF: Next exhibit is -- consists of four

JUDGE MILLER: All right.

MR. WAYSDORF: I would ask that it be identified as

(Whereupon, the document

referred to as TMC Exhibit No. 4

JUDGE MILLER: All right.

MR. CHURCHILL: of the exhibit, he refers to the

was marked for identification.)

MR. WAYSDORF: I'm going to move that it be accepted

JUDGE MILLER: Exhibit 4. Mr. Churchill?

at page 2

analysis that was just stricken in Exhibit 3. And to that

into evidence.

JUDGE MILLER: The document you just described will

be marked for identification as PMC Exhibit No.4.

MR. CHURCHILL: Yes, Your Honor. Pacific Bell

objects to this exhibit. Generally, Your Honor, if you look

THC Exhibit 4.

subject of the correspondence earlier this week substituting

for the previously exchanged page reflecting the same $30

change.

3 pages. It's the testimony of John J. Cheng, Certified Public

4 Accountant. Your Honor, I want to mention that exhibit -

that Appendix A, which is page 3 of the exhibit, was the5

6

7

8

9

10

11

12

13

14

.......... 15

16

17

18

19

20

21

22

23

24

25
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extent -- and he's given an opinion on that exhibit, Your

Honor, and I, I move to strike that opinion because there's no

foundation for that.

JUDGE MILLER: Now, let me see if I understand you,

Mr. Churchill. You're not, you're not making a general objec-

tion. You're objecting this time to page 2, lines 3 through

13. Am, amI

MR. CHURCHILL: That's correct.

JUDGE MILLER: -- I in the right ballpark?

MR. CHURCHILL: Yes.

JUDGE MILLER: Okay. And you're on the basis of

since Exhibit 3 was, was rejected, that and this relies

on materials that was contained in that exhibit, but this -- I

sentence, this paragraph 2 is --

MR. CHURCHILL: Yes, Your Honor.

JUDGE MILLER: Mr. Waysdorf, your position I guess

is that I w-- erroneously kicked down Exhibit 3 and therefore

I'd be, I'd be erroneously kicking out this exhib-- this

paragraph. Is that accurate?

MR. WAYSDORF: It about sums it up.

JUDGE MILLER: All right. And I'll, I'll reject

this paragraph of the exhibit.

MR. WAYSDORF: Your Honor, I'd like to make an offer

24 of proof

25 JUDGE MILLER: Right.
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2 JUDGE MILLER: And let me I thought that was
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3 going to get to that, Mr. Waysdorf. I thought there was an

4 exhibit back here later on that Mr. Cheng was --

5

6

7 exhibit?

8

MR. WAYSDORF: There, there is, Your Honor.

JUDGE MILLER: But is there anything further on this

MR. CHURCHILL: Yes, Your Honor. The Appendix A to

9 the exhibit, object to that appendix on the grounds that it's

10 hearsay and there's, there's no foundation for those numbers

11 on the exhibit.

12 MR. WAYSDORF: Well, Your Honor, that -- this does

13 hark to the -- to Exhibit 20.

14 JUDGE MILLER: Was he is -- show me where -- oh,

15 you have submitted as Exhibit 20 the Consolidated Financial

16 Sheets of TMC for the years 1986 through 1992.

17 MR. WAYSDORF: This is a -- this is merely a summary

18 to the data found in Exhibit 20 to which Mr. Cheng has attes-

19 ted in a separate ap-- separate declaration as being the

20 person responsible for reviewing this as, as their accountant,

21 though this is merely a transposition of that same material.

22 MR. CHURCHILL: Actually, Your Honor, there's,

23 there's two sets of, of tables on Appendix A, and, and one

24 of--

25 JUDGE MILLER: One perhaps in the lower half?
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MR. CHURCHILL: Right.

JUDGE MILLER: Okay.

MR. CHURCHILL: And the lower half of Appendix A

accurate.

are coming from, apparently, the financial statements from

Clark-Bader, I guess is where he's getting these numbers from,

and I object to this information in that those numbers are

hearsay and there's no foundation that those numbers are

pertains to the numbers that, that are coming from Exhibit 3,

Dr. Gaughan's report, and this -- you've already stricken that

report so those numbers should clearly be stricken.

JUDGE MILLER: Well, what, what of the top?

MR. CHURCHILL: The top -- I still -- those, those

JUDGE MILLER: I don't understand when you tell me

15 they're hearsay. What are you saying to me?

1

'----
2

3

4

5

6

7

8

9

10

11

12

13

14

16

17

MR. CHURCHILL: What I'm saying is is like

JUDGE MILLER: If these were taken off the books of

18 Clark-Bader, you know, doesn't this man have a right to, to

19 use them?

20

21

MR. CHURCHILL: Yeah, he has a --

JUDGE MILLER: Now, you might not agree with the,

22 with the end of result of what he's using them for, but the

23 but if, if he wants to show where they, where they stood from

24 1986 to 1992 and he thinks that he can somehow tie that in

25 later on with some damages or some -- I mean, I, I just I
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MR. CHURCHILL: No, Your Honor.

JUDGE HILLER: The bottom of half, which was taken

ures. Do you have anything further you want to argue?

the, with the argument on -- about page 2 in this material

taken from Gaughan. But I, I still don't understand what's

irrelevant about THC Exhibit 4, the top, the top set of fig-

1 don't -- I, I, I still have -- I understand your, your, your

arguments on the bottom. That, that, that follows along with

from Gaughan, is stricken. The top half is received.

MR. WAYSDORF: Your Honor, I would again like to

11 make an offer of proof as far as the bottom half.

---- 2

3

4

5

6

7

8

9

10

12 JUDGE HILLER: Right. You, your offer of proof will

13 be -- should be you did on -- for paragraph at the top of

14 page 2 stands, you know.

15

16

MR. WAYSDORF: Yes, I understand.

JUDGE HILLER: Okay. If there's any-- anything

17 further, Mr. Churchill, on this exhibit?

18

19

MR. CHURCHILL: No, Your Honor.

JUDGE HILLER: All right. THC Exhibit 4 is received

20 subject to the rulings I've made.

21 (Whereupon, the document marked

22 for identification as THC

23 Exhibit No. 4 was received into

24 evidence subject to the Judge'S

25 rulings made hereto.)
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JUDGE MILLER: Next.

MR. WAYSDORF: Next, Your Honor, I'd like to have

202

3 marked for identification TMC Exhibit 5. This is a five-page

4 -- excuse me, a four-page statement entitled "Statement of

5 Charles T. Clark, Director of Clark-Bader, Inc., d/b/a TMC

6 Long Distance. II

7 JUDGE MILLER: All right. It's -- how many pages

8 did you say it was?

9

10

11

12

MR. WAYSDORF: Four pages, Your Honor.

JUDGE MILLER: Four pages?

MR. WAYSDORF: Including the declaration.

JUDGE MILLER: Okay. The document you've just

13 described will be marked for identification as TMC Exhibit 5.

14 (Whereupon, the document

15

16

17

18

19

20

referred to as TMC Exhibit No. 5

was marked for identification.)

JUDGE MILLER: Do you offer it in evidence?

MR. WAYSDORF: Yes, sir, I am.

JUDGE MILLER: Objections?

MR. CHURCHILL: Yes, Your Honor. First exhi--

21 objection is at page 2, the second paragraph at line 5, where

22 he states that Stephen Bader requested alternatives to having

23 TMC's traffic routed through the tandem. Object to that as

24 being hearsay as to what Mr. Bader said.

25 JUDGE MILLER: Your objection is overruled.
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if only

MR. CHURCHILL: The same objection -

JUDGE MILLER: If, if only, if only for

MR. CHURCHILL: Yes, Your Honor. "I recall Mr.

objection to Mr. Bader's statements.

pa-- page 2, starting at line 22.

JUDGE MILLER: Page 2, line 22. "During the course

of that meeting .•. "?

Bader stating ... " Starting there with the, the same hearsay

Your Honor, to other statements that Mr. Clark is, is relating

doesn't corroborate, you, you -- be sure to call it to my

to corroborate what Bader, what Bader said. Now, if it

attention, but I have no problems with that at all.

MR. CHURCHILL: I have the -- that same objection,

that Mr. Bader made at meetings and those statements are at

JUDGE MILLER: Same ruling.

MR. CHURCHILL: And there'S another meeting that's

related on page 3, Your Honor, at line 4, a December 1987

18 meeting.

1

'-./ 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

19 JUDGE MILLER: Yes. And that, that's also referred

20 to in on page 2, line, lines 10 and 11. And he -- and your

21 the ruling is the same.

22

23

MR. CHURCHILL: Okay, Your Honor.

JUDGE MILLER: I'm not so sure that, that, that it's

24 -- that the substance is accurate. I think that will, that

25 will have to be subject to testing and everYthing else. In
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1 other words, we went through Bader's exhibit and I don't

2 maybe you -- maybe we just passed it and didn't pay any atten

3 tion to it, but I don't recall Mr. Bader asking directly for

4 direct trunking. Well, the record will speak for itself.

5 Anything further?

6 MR. CHURCHILL: That's all the objections I have,

7 Your Honor.

8 JUDGE MILLER:

9 rulings I have made.

10

11

.12

13

14

'-...--' 15 JUDGE MILLER:

Exhibit 5 received subject to the

(Whereupon, the document marked

for identification as TMC

Exhibit No. 5 was received into

evidence subject to the Judge's

rulings made hereto.)

You're, you're, you're up, Mr.

16 Waysdorf.

17 MR. WAYSDORF: Your Honor, next I'd like marked for

18 identification TMC Exhibit 6, testimony of James F. Ritchey,

19 President, CEO, AVE-Info, Incorporated, consisting of 76 pages

20 including the declaration at the end.

21 JUDGE MILLER: Well, I don't see the word "CEO," but

22 I, I see the word "president," so I'll

23 MR. WAYSDORF: That was in the title I was reading.

24 I'm sorry.

25 JUDGE MILLER: Oh, I see. The document you just
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1 described

2 No. 6.

3

4

5

6

7

8

9

10

11

will be marked for identification as TMC Exhibit

(Whereupon, the document

referred to as TMC Exhibit No. 6

was marked for identification.)

JUDGE MILLER: That's 76 pages?

MR. WAYSDORF: Yes, Your Honor.

JUDGE MILLER: Okay. Offer it in evidence?

MR. WAYSDORF: Yes, sir, I am, Your Honor.

JUDGE MILLER: Objections, Mr. Churchill?

MR. CHURCHILL: Yes, Your Honor. I just want to

12 talk about some general objections first. Our first objec

13 tion, Your Honor, is that Mr. Ritchey is not qualified as an

14 expert by the requisite knowledge, skill, and training or

15 education to give the opinions that he's given in this

16 testimony.

17 JUDGE MILLER: You don't like, you don't like the

18 fact that he was -- began his career until -- in 1950 when he

19 was employed by AT&T -- electric factory? Perhaps disagree

20 with the -- by the School of Engineering at -- Purdue? You

21 don't like that? Purdue people are pretty good people. I

22 like Purdue people. Six-year curriculum, engineering science.

23 Are you saying that he's not qualified?

24 MR. CHURCHILL: I'm saying he's not qualified to

25 make, make the opinions that he's made in this statement.
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JUDGE MILLER: Well, I'm going to overrule that, but

2 I'll give you a chance to conduct voir dire if you believe

3 that this background of his isn't good enough. I think it

4 gets him in the -- gets him on the stand anyhow. We'll find,

5 we'll find out.

6 MR. CHURCHILL: Okay. Your Honor, my next objection

7 begins at page 1.

8 JUDGE MILLER: Now, it might be helpful to, to me if

9 you point out a couple of the conclusions that you believe the

10 man is not qualified to make so that when we do put him on the

11 stand I, I won't be completely in the dark.

12 MR. CHURCHILL: Well, Your Honor, there's a general

13 objection to the testimony that Mr. Ritchey is going to be

14 giving. He'S, he's given some testimony as to events that are

15 taking place before 1985, for example, with Pacific Bell's

16 purchase and use of the access tandem. And there's, there's

17 nothing in --

18 JUDGE MILLER: Now, wait a minute. Mr. Churchill,

19 don't, don't be misled when I said I, I'm still on your

20 last objection, and I said I want you to point out a couple of

21 conclusions that he made that you believe he wasn't qualified

22 to make. And then if you want to make then if you want to

23 go back here to page 6 and start going into what is the back

24 ground of events that occurred in 1984 and make your objec

25 tions to that, I -- I'll hear it.
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